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(i)

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act,  2017 after paying -(i)FullamountofTax.Interest,Fine.FeeandPenaltyarisingfromtheimpugnedorder,as  iswAsaudmm:t#(:;Cte£:entvbyij:ep:P::#i:tf'tahnedrema,ningamountofTaxlndispute"
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'il' The  Central   Goods  &  Service  Tax  (  Ninth   Removal  of  Difficulties)   Order,   2019  dated  03.12.2019   has

provided that the  appeal to tribunal can  be  made  within three months from  the date  of communication
of  Order  or  date  on  which  the  President  or  the  State  President,  as  the  case  may  be,  of  the  AppellateTribunalientersoffice,whicheverlslater.
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ORDER IN APPEAL

M/s.Caimon  India  Pvt..ltd.     C/O  Ensui.e  Support  Services   India  Ltd  No.22,  Ground  Flool.,

ock H, TPS  14,  Sumel Business Pai`k 6, Jupitai. Mill Compound, Dudheshwar, Alrmedabad 380  004

I.einaftei. refen.ed to as the `appellant') has filed the Present appeal on dated 7£1-2021  against Oi.der

.CGST/WS07/Ref 10/MK/AC/2020-2021  dated  5-10-2010 (hel.einaftei. 1.efen.ed to as  `the impugned

er)  passed  by  tlle  Assistant  Colrmissionei`,  CGST  Division  VII,  Alunedabad  South  (hei.einafter

3n.ed to as the adjudicating author.ity).

Bi.iefly    stated    the    fact    of   the    case    is    that    the    appel|ant,    register.ed    undei.    GSTIN

AAACC4175DIZ4,  has  flled  refulid  claim  foi.  Rs;2,03,195/-in  I.espect  of IGST  paid  on  supplies

de to  SEZ units.  The appellalit was  issued SCN proposing rejection of claim on the  ground that  i)

1y endoi.sod copy of invoice of supply made to  SEZ Units/SEZ developers by specified SEZ officer

t submitted and ii) fresh application after issuance of deflciency memo shbmitted after expii.y of two

ai.s   as   prescribed   under   Section   54   of  tlie   CGST   Act,   2017.   The   adjudicating   authority   vide

pugned Order rejecte'd the claim on the ground that the appellant has failed to submit endoi.sed
:afcso:*invoices'of supply  made  to  SEZ  unit by  specified  SEZ Officel.;  not  submitted  declai.ation

it regal.ding supplies made by non availmenl of ITC in respect of sapplies made by the appellant ancl

lay in sut)mission of reply to deflciency memo.

Beihg aggrieved the appellant filed tlie pi.esent appeal on the I?Ilo.wing grounds !

i)    That the adjudicating authority is iiot justified in passiiig tlie I.efund rejection order only on the

infi.action of nob production of ii]voices duly eridorsed by SEZ Officer ;

ii)   That  they  had  discliarged  IGST  on  siipplies  inade to  SEZ Unit  and  hence  eligible  for 1.efund

under Section  16 (3) of the IGST Act, 2017 ;

iii)  That  the  adjudicating  authority  has  denied  substantive  beneflt  of  refund  of  IGST  only  on

account of a pr:ocedural  lapse in terms of moll-submission of endorsed  copy of SEZ invoices  ,

that the endorsement of SEZ invoices is  a mechanism wlierein the ackiiowledged copies of the

invoices establish that the goods were received by the  SEZ  and where duly  used for authorized

operation by th; SEZ unit. This fact of use of set.vices for authorized operatons of SEZ unit lias

not   been   a   matter   of  dispute   in   the   instaiit   case   and   hence   the   I.ejection   is   facutully

uii.sustainable.

iv)  As per section`:54 of CGST Act, 2017, a GST I.egistered taxp;yer is eligible for refund wherein

Rule 89 of the CGST Rules elucidate the Rules foi. claiming the same

v)   That  the  adjudicatiiig   authority   should  under.stand  that  th:  facts   and   circumstance

instance  case  to  establish  whether  tlie  supply  of the  goods/service  was  used  for

operations of an SEZ Unit. In the absence of a statutory provision which

I.ejection   of  re;fi'ind   claim/such   I.efund  claim   becoming   iiivalid   in  the

1

absence` a
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endorsement  on  tlie  invoices,  tlie  adjudi6atiilg  authoi.ity  has  cormilttee  eiToi.  in  i.ejecting  the

claim  foi  iefund  on  the  giound  wliich  does  not  exist  in  law.  Thel`e  is  Ilo  doubt  that  it  is  a

beneficial  pi-ovision  and  it  is  settled  legal  principle  that  ariy  beiiefl6iai  Pi;6visloii  Should  be

interpreted liberally  ;

vi)  Refei.ring  to  Hon'ble  Supreme  Cotirt's  decisioil  |n  tlle  case  of M/s.Mangalore  Cliemicals  a]]d

FertilizeisLtdVsDeputyCoiirmissioiieitlieappillflntcolitelided,thataprocedurallapseatthe

endoftheaseeseecaniiotleadtoadenialofsubst?ntivebeiiefit.Theyalsoiefeliedlodecisloiis

in the  case  of M/s.Tliei.max  P.ltd  Vs  GCE  ;  M/s.Lupin  Laboratories  Ltd  Vs  CCE  Bhopal  and

M/s.Jay Engineer.ing Wol.ks Vs CCE Calcutta I.

®

vii)Whileitisanundisputedfac{thtatthesericespiovidedbytlie,appfllanthasbeeni,isedroi

authorizedsei.vicesintheSEZuiiits,liowevertheappellanttoestablishthatthesupplymacleby

the appellaiit is'undeiiaibaly being made for oiily the authorized operaticins of an SEZ Uiiit lias

collatedvariousdocumentswhichafear.eeiiclosedalongwitlithisappeal.

viii)             A  stat:irieiit duly cerfified  by  a  chatered  Accountant  that the  supplies  were  made  foi

theAuthoiizedOperationsofanSEZUiiit,DeclaratioiibytheSEZunits(onsamplebasis)that

tl+receiptofgoods/set.viceswereindeedusedfoi.theauthorizedopei.atiolisbysilchSEZllliits

.Theletterofappiovals(onsaiiiplebasi"issuedbytheMinistiyofCommelceaiidIIidusliyto

thb SEZ Units.

ix)  By  viilue  of  above  documeiits,   the   appellant  submitted  that  the  supplies   wet.e   made   for

authorizedopelatonsoftheSEZunltsThus,inflactionoftheonlytheproceduralfoimalityof

getting tlie invoice copies  endorsed  shoLild not be the foulidation of availilig the benefit as  the

above   submissions   establish   beyolld   reseanoble   dc)ubt   that   the   supplies   were   made   for

authorized operations of the SEZ units,

x)Thattheyhadalreadysubmittedtlecla]atioiiissuedfi.omtheSEZcustomeisonsamplebasisto

the  adjudicatiiig` aiithoi.ity  aiid  if given  sufficient  oppoiitlility  call  fiiriiish  the  said  declai.ation

fol. all  SEZ custb`mers  ;

xi)ThatnoGSThasbeenchargedormentioiiedintheinvoicesatalland{hepointofavailmentof

ci.edit by tlie SEZ customer does iiot arise

xii)TliatGSTAct2dl7wasamajoroveihauloftheeistwliilelhdii`ecttaxregimeandaccoidingly
1,_     _          _thei-e  was  lack  of clarify  aci.oss  busiliess  aiid  specified  ofricei-s  with  regal.d  to  the

end®rsingtheiiiv'oicescopiesduiliigthei)eiiodofrefund.Hencetheappellant

foipi`ovidingtheeiidorsedcopiesofinvoicesalidtlieadjudicatiiigautlioi.ily

samewhicliisagainsttliepi.inciplesofiiatui-aljustice;

|;-|f
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on  supplies  made  to  SEZ Units.    Tlie  adjudicating  authority  vide  impugried  oi.der  rejected  the  claim

due to I.eason of non submission of documents in tel.ms of Rule 89 (2) of CGST Ruie§, 2017  and time

limitation  factor.  I  have  gone  tinough Rule  89  (2)  of CGST  Rules,  2017  and  fiiid that  the  said  Rule

pi.ovide   foi.  documentary   evideiices   which  should  be   accompanied  with   a  i.efund   application   to

establish  that  tlie  refuiid  is  due  to  the  applicant  aiid  in clause  (d),  (e)  alid  (f),  documents  I.equired  in

i`espect of supi]ly made to  SEZ ai.e specified.   For bettel. appi.eciation of the facts I reproduce 1`elevant

clause of Rule 89 (2) of CGST Rules, 2017 as under. :

(d)  a  statement  containing  the  nurnl)er  and  dale  Of inrvolces  as  provided  in  rule  46  along  `iliilh  (lee

evidence regarding the  endorseiirent  specified in the  second proviso to  sub-rule  (1)  in the  case  of lhe

supply Of goods made to a Special  Econolii.ic Zone unit or a Special  Economic Zone developer;

(e)  a  staltement  coitlaining the numl)er  and dale  of invoices,  the  evidence  regarding the  endorseiiienl

specified in the second proviso to sub-rule (1)  and tlce details o`f payment,  along with the proof thereof`

niade by the recii)tent I:o the supplier for authorized oper.atious as defined uleder the Special  Econoiiiic

Zone  Act,  2005,  in  a  case  where  the  refund  is  on  account  of supply  of services  made  to  a  S|}eclal

Economic Zone unit or a Special Economic Zone developer;

in  a declaration to' the  effect that  tax has not  been  collected froni  the  Special  Econoiivic Zone  unit  oi

the Special  Ecolromic Zone  developel.,  in a case where the refund is  on account  of supply of goods  ol.

services or I)oth iirade to a Special  Ecorioiiiic Zone unit or CI Special Economic Zone develcli}er,

The Second Proviso to sub rule (1) specify as under :

Pro`lided further  [ha{  in  i'espect  Of supplies  to  a S|}ecial  Econotnic  Zone  unit  or  a  Special  Econoiiiic

Zone developer, the application for refund .shall be filed by the -(a) supplier o`f goods after such goods

have been admitted in full in the Si}ecial Ecolromic Zone for authorized operations,  as endorsed by lhe

specified  officer  of the  Zone;  q})  supplier  Of services  along  with  such  evidence  regal'diiig  receii)(  of

services for authorized operations as endor.sed by tlle s|Jecified officer of the Zone.

8             Fl.om  the  above  it  is  \;el.y  clear  that  in  ca,se  of  sttpply  made  to  SEZ  units/ileveloiiers  it   is

mandatory  I.equii.ement  oil  tile  pal.I  of  clanianL  to  submit  itocumentai.y  e`Jidence  indicaliiig  th€it  lhe

supply  of gooils/services  is  for. ailthoi`ized  opei.alioii`§  or SEZ  unit duly  endorsed  by  the  i]i.t]pei.  oJ`ficer

or  (lie  I)arlicular  SEZ.  However  from  the  facts  or  the  case,  it  transpire  that  the  appellant  lias  not

submitted  documents presci.ibed undel. second proviso  to  sub I.ule  (1)  and  also  declaration of SEZ  unit

has  not  availed  ITC  on  sucli  supplies  along  with  theii.  1.efuiid  claim.  During  appeal  pi.oceedings,  ill

compliance  to   above  1-equii.ement,  the  appellant  submitted  a  stalemei]'t  duly  certified  by  chaltered

accountant  tliat the  supplies  wei.e  made  foi.  author.ized  opei.ation  of an  SEZ  Unit;  declaration  by  the

SEZ  unit (on  saii]ple  basis)  tliat the receipt of goods  and sei.vices  wei.e  indeed used  for the  authorizecl

operation  by  such  SEZ  unit  and  Lettei.  of  Approvals  (on  sample  basis)  issued  by  the

Commerce  and  Industry to  the   SEZ  Unit.     Further  in  theii.  additional   submissi

submitted  additional  declaratioii  fi-om  SEZ  units  and  invoices  in  i.espect  of suppl

Unit viz. Firmenich Ai.omatics Productions (India) Pvt.Ltd   duly endoi.sed by the a

Millis try  of
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I   have   scrutinized   the   afoi.esaid   evidences   submitted   by   the   appellant.   I   find   tliat   self

larations  of  SEZ  units  and  Chartered  Accountant  eel.tiflcate  are  not  suffice  for.  the  requirement

cifled  under  proviso  to  sub  rule  (1)  of Rule  89,  inasmuch  as  the  document  envisaged  under  said

viso  is evidence regarding supply of goods for authoi.ized operation of SEZ unit duly endorsed  by

specified  officei` of the Zone. Nevertlieless, I  further find that except the self declaratioii given by

s Jubilaiit Life  Science Ltd,  M/s.Jubilant lnfrastructui.e  Ltd and M/s.Tliermax  Ltd, the declarations

de by otller SEZ unit do not categorically confii.in that the supply made by the appellant is foi. theii.

horized operations.  Besides declai.ation fi.oln SEZ unit regarding non availment of ITC by SEZ unit

also  absent in theii. submissions.   With regard to  submission of endorsed copy of invoices  issued to

s.Firmenich  Aromatics  Productions  (India)  Pvt.  Ltd.  I  have  verified .tlie  invoices  and  find  that  all

oices   coritain   endoi.sement  by   specifled  officer  to   the   effect   that   gel.vice  has   been  used   for

hot.ized operations aiid has been received by the SEZ Unit, which fulfill the I.equii.ement of pi.oviso

Rule   89  (1)  of  CGST  Rules,  2017.  Therefoi.e,  except  the  endorsed  `copy  of  invoices  issued  to

s.Firmenlch Aromatics Pi.oductions (India) Pvt.  Ltd., none of the othel. documents submitted by the

pellant can be consid?red in compliance to proviso to Rule 89 (1) ofcGST Rules, 2017`                        .

With   I.egard   to   apiiellant's   conteiitioii   tliat   siibmission   of  end()rsed   copy   of  iiivoic`,cs   is   a

eediii.a[   aspect   which   cannot  taken   as   a   grouncl   f`ol-   rejection   of  ref`incl   clailn,   I   flllcl   that   s2iicl

ntention is not well  I-easoned and well foundeci one iiiasmuch as rtrovisions of COST Act and Rules,

vei.ming  gr.ant  of  I.efund,  presci.ibes  cei`tain  set  of conditioiis  to  be  fulfilled  and  documents  to  bc

bmiued  so as to detei'"ine  the  admissibility of refunil.  Such  statutcii`y provisions  aml stipiilatiuns  are

iding  on  I.egistered  Persons  aiid  Depai.tmeiitzil   Officers,  Therefoi.e  all  such  docLiments  wliich  are

Tiiired to  be  accompdliied  with refund  claim  shoiLld  invariably  be  submitted  in the  niannei` pi.ovicled

cl  n()ii submission of the same cannot  be treated  as a niere  procedural  1.equiremenls.  I  a,lso  rely  iipi)n

Advance  Ruling  datE}d  26-7-20] 8  given  jn  tlie  case  of M/s  Coffee  Day  Global  Limited,  Bangalol.e,

ei.ein the Advance Ruling Authority, Karnataka held as under

e  Rule related [o refund stipulates that the supply, in respect Of which ten had been paid and refund

sought.   shall   be   necessarily  for   authorized   operations.   In   other   words   the   sine   qua   ricln   or

ispensible   element   is   that  the  supply  has   to   be   certified  I)y  the  proper   officer   as   consti[uling

thorized  operations   Benefit foowing  out fi.om  the  SEZ Act,  2005.  acci'ues  {o  anyone  only when  lh.e

ndition Of authorized operations  is fulfilled. Therefiore  even in the  event  of the  IGST Act,  2017,  yiol

®

licitly  using  the  term  „authorized  opei.ations"  in  Section  16(l)fo),  it  is  implicit  that  the  supply  Of

ods  or  services  or  both  described  ire  Section  16(1)fo)  have  to  be  read  as  in relation  to  authorized

erations.                             ``

In tbeir additional submissions the appellant coiitended that Rules are always subservient tci the

t and hence  substantial benefit provided  undei. Section  54  of the  Act caimot be  deni

lfillmeiit of pi.ocedural  aspects pi.ovided undel. Rule  89.   In this I.egard I I.ely upon

ul.t's decision in the case of UOI Vs VKC Footsteps India P.ltd, wherein it was h
`

i.;s/uh
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85   We  are  unable  to  accept  the  above  submission  as  it  proceeds  on  a  misconception.   Under   t`±

Section  164(1),  conf;ers  an express power  on the  Central  Governmenl  to  make  rules for  carrytng

out  the  pro`iisions  Qf the  CGST  Act  on the  recommendations  of the  GST  Council.  It  may  be  true

that   in   certain   specific   sfalutory   provisions.    the   Act   recognizes,    by   using   the    expre`ssion
`prescribes',  that  rules  may  be  framed for  (hat  purpose.   But  the  coirverse  canirot  be  assuined

inferentially,  by presuming tlrat in other areas,  recoui-.se to the rule  iiiaking power  caliilot be, Iaken

By  its  vel'y  nature,  a  statutory  provision may  not  `iisualize  every  eventuality  which  iliay  arise  in

implementirig  tlre  pro"sions  of the  Act`  Hence  it  is  open  to  the  rule  making  autJrority  to  fraiiie

rules,  so  long  as  they  are  consistent  With  lhe  provisions  of the  par.ent  enactinent`  The  rules  inay

interstitially fill-up  gaps which are  unattended in the  maill  legislation or  introduce provision.s fol

iiiapleinenting the  legislation.  So long as  the  authority whichfirames  the I.ules  has  not  transgres`5ed

a provision of the  statute,  it  canlrot  be  deprived Of its  autlrority  to  exercise  the rule  liiaking powei.

The trlide powers gi`ien uirder Seclion  164 of the CGST Act are only liinited b)l the provisions of the

Act itself  in furtherance  Of which a rule maybe framed.  It is for  this  reason that the powers under

Seclton  164 are  itot restricted to  only tllose secliolrs which grant specific authority fo frame  "les

If such a construction,  as  Mr Sridharan has  kypothesized, were lo  l]e  acceptable,  i{ would render

the  Provisions  Of Section  164  otiose`  Thus,,  we  fiind  that  the  absence  of lhe  words   "as  may  be

prespribed"  in Set:lion 54(3)  does not  deprive the rule ilrakjng autJrol.ity lo inake rules for  carrying

out the provisioirs of the Act.

12.         With regard  to  delay  in  fililig  of i.efund claim,  the  appellant  stated that they had  sought  moi.e

time for submission of requil.ed documefits, which has not been graiited to them.  From the facts of the

case I find that 1.efund Claim was filed on dated 20-8=2019 for tlie period July 2017 to November. 2017

A deficiency memo  wlas issued to the appellanl oil dated 28-11-2019 and appellant submitted I.ectified

claim on dated  15-7-2020,  ie  after: a period of eiglit months.   As rier Rule  90  (3)  of C(TIS'l`  Rulc`i.  2017

wliere  a|`y  cleficienci€s  are  iiotjced  ancl  commuliicated  in  h`orm  GST  RFD  03.  tlie  claitiiaiit  is  iciiiiircil

li)  rectify the  del-iciencies  and  file fi.esh claim.  Thus  fls per Rule 90  (3) tlie  I.ectirlect js  treatecl  is  .is  l`i i`c;li

Tefuiid  Claim.    TIT  this  1.egard  CBIC  vi(1e  Circu\ai. No.   t25/44/2019-G`ST  datect  18-11-2()191ias  claiiricil

lhat  since  the  1.efuncl' claim  l`iled  E`fter  corl.ection  ol`  deficielicy  is  t[.eated   as  1`resli  refuiid  applictitl(iii`

siich   a   ieclified   iefiind   a[iplicaLticin  s`ibmitted   aflei.   cciriection   ol`  ilericiencies   shall   also   ha\Je   1o   1>e

submiltecl  within  2  years  {)f  the  relevi]nl  dale  fis  definecl   in  the  explanation  aftei.  sub  section  (  14)  o1

Section  54  of the  CdsT  Act.    Tlrei.el`ore  roi.  cletermiiiiiig  the  time  limit,  the  date  {i``  filiiig  ol` 1-ectirlecl

I-cfuiid  application  is  to  bc  considel.ed  fls  [icr  which  the  rectified  application  filed  on  15-7-2020  was

filed beyond the time period stipulated uiidei. Section 54 of the CGST Act, 2017.

13.         In  view  of above,  since  the  appellant  has  failed  to  submit  documentai.y  evidences  envisaged

uncler proviso  to  Rule  89  (1)  of CGST  Rules,  none  of the  submissions  made by them hold  merit  ancl

substantiate their entitlement for. refund.  On the basis of doculneiits  submitted by the

the  cui.rent  pi.oceedings,  I  hold that the  appellant  is  entitled  for  refund  of IGST  inv
7ri\  I,i   ?,\jr

made  to  M/s.Fir.meiiich  Aromatics  Production  (Ilidia)  Pvt.Ltd  alld  not  entitled  fit.g`.f '`"

involved on sui)ply made to otlier SEZ units. Llowever I also hold that the eiitire clailT'ifriSl

made  in  respect  of supply  made  to  M/s.Fit.menich  Aromatics  Pi.oduction  (India)  P

ltdiie c
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yond the time  period stipulated under Section 54  of CGST Act, 2017  and hence time ball.ed.  Since

e  time  limit  for flling 1.efund  is  pi.esci.ibed  by  way  of statute,  it  is binding  on  both the  Departmental

ithorities  and  the  registei.ed  person  to  adhei.e  to  tlie  time  limit  pi.escribed  under  Section  54  of the

GST  Act,  2017.  Accordingly,  I  do  not  find  any  infirmity  in  the  iin|)ugned  order  passed  by  the

judicating authority  rejectiiig the refund  claim  and hence upheld the impugned  order. and  I.eject  the

peal filed by the appellant.

cmflaFutETiTed#Trferdfaa7rfinGqhaREaffuiffli]T%i
The appeal filed by the appellaiit stands disposed of in above tei.ms.
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/s.Cannon India Pvt..ltd.
C/O Ensure Support Services India Ltd
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Copy ,o  :

i)   The Principal Chief commissionei., Central tax, Ahmedabad Zone
2)   The Commissioner, CGST & Centi.al Excise (Appeals), Ahmedabad
3)   The Commissioner, CGST, Ahmedabad South
4)   The Assistant Commissioner, CGST, Division VII, Alrmedabad South
5)   The Additional Coinmissioner, Central Tax (Systems), Ahmedabad South

apuard File
7)   PA file


